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HAS THE NINETEENTH AMENDMENT 
BEEN ADOPTED. 





Ex-President Taft’s recent appeal to 
the Vermont legislature to ratify the suf- 
frage Amendment is timely. The present 
legal situation of this amendment is not at 
all satisfactory in the view of many lawyers 
who are themselves friendly to the adoption 
of the amendment. 


The ratification of this amendment by 
Tennessee and West Virginia was in a man- 
ner which, according to the law of the par- 
ticular states, was not effective as a legis- 
lative act. In the case of West Virginia 
it appears that the amendment was ratified 
after it had been defeated on a previous day 
of the same session and a motion to recon- 
sider lost. The rules of the Senate of West 
Virginia provide that after a measure is de- 
feated and a motion to reconsider is lost it 
cannot be again considered at that session. 
In the case of Tennessee a motion to recon- 
sider was pending when the governor certi- 
fied that the resolution of ratification had 
been adopted. Whether the action of those 
opposed to ratification in going beyond the 
state and preventing action on the motion 
to reconsider constitutes a justification for 
the governor’s act may for the purposes of 
this editorial at least be regarded as doubt- 
ful. 

The recent case of Hawke v. Smith, 40 
Sup. Ct. Rep. 495, does not decide the ques- 
tions involved in the Tennessee and West 
Virginia cases. In that case the Supreme 
Court held that the provision in the Ohio 
Constitution for submitting any final action 
of the legislature to a referendum of the 
people was not applicable to a resolution 
ratifying an Amendment to the Constitu- 
tion of the United States since the federal 
Constitution and not the State Constitution 
must determine what shall constitute a suffi- 





| 


cient ratification. The Constitution pro- 
vides that the “legislature” should ratify and 
the Supreme Court held that a referendum 
provision in a state constitution did not 
make the vote of the people a necessary 
function of the legislative action. 


The Hawke decision seems really to lay 
emphasis on the resolution of ratification 
receiving the solemn and regular action of 
the legislature. The court construes the 
meaning of that term to be the highest leg- 
islative body in the state proceeding reg- 
ularly under its own rules. In other words, 
the Constitution of the United States, in the 
matter of amending the Constitution, exalts 
the legislature of each state to the point of 
supreme importance. It does not presume 
to dictate the manner in which that body 
shall proceed but leaves the entire respon- 
sibility for accepting or rejecting a proposed 
amendment to the action of the legislature 
proceeding according to its own rules. 


Whether the Supreme Court will also rec- 
ognize the various restrictions in State Con- 
stitutions prescribing special limitations of 
time and subject matter on the action of 
the legislature, in adopting an amendment 
to the federal Constitution is also still a 
matter of doubt. The Constitution of Mis- 
souri provides that the legislature shall not 
ratify an amendment to the United States 
Constitution which would deprive the peo- 
ple of Missouri of the right to regulate elec- 
tions for state offices. Under the Constitu- 
tion of Tennessee an amendment to the 
United States Constitution can only be rat- 
ified by a legislature chosen subsequently 
to the proposal of amendment to the sev- 
eral states. In this respect the following dec- 
laration of the Supreme Court in Haire v. 
Rice, 204 U. S. 294 is in point. The Court 
said: 


“This means that Congress, in designat- 
ing the legislature as the agency to deal with 
the lands, intended such a legislature as 
would be established by the constitution of 
the state. It was to a legislature whose 
powers were certain to be limited by the 
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organic law, to a legislature as a parlia- 
mentary body acting within its lawful pow- 
ers, and by parliamentary methods, and not 
to the collection of individuals who for the 
time being might happen to be members of 
that body, that the authority over these 
lands was given by the Enabling Act. Jt 
follows therefore that in executing the au- 
thority entrusted to it by Congress, the leg- 
islature must act in subordination to the 
State Constitution.” 

To avoid the uncertainty and confusion 
that would result after a general election by 
the participation in the election franchise of 
those who have not the right to vote, it 
should be the purpose of all those who favor 
the extension of the franchise to women to 
bend every effort to secure the ratification 
of the Nineteenth Amendment by another 
state. The alternative would be to re-submit 
the matter to the careful consideration of 
the Secretary of State for the purpose of 
determining whether in his opinion there is 
any reasonable ground for the view that the 
amendment has not been properly ratified. 
The case of Fairchild v. Colby, involving 
all the questions discussed here and many 
others in respect to the validity of the Nine- 
teenth Amendment comes up at the October 
Term of the Court of Appeals of the Dis- 
trict of Columbia. It is hardly possible for 
the Supreme Court to reach the case in 
time for the general election in November. 

The personal views of the editor of this 
kind are wholly immaterial. However, we 
will state that we have been and are still in 
favor of giving the right of suffrage to wo- 
men as an act of justice to them and not 
with any idea that they will exert any betier 
moral influence in political decisions than 
the men have done. But we do not see the 
necessity for the undue haste and unseemly 
pressure by which the legislatures are pur- 
sued. The adoption of an Amendment to 
the Constitution of the United States is a 
solemn act and the legislature of each state 
should be left free to determine this ques- 
tion without the buttonholing and political 
clap trap that have been employed in the 
passage of the last two amendments. We 





are frank to say that we like the provision 
in the Tennessee Constitution providing that 
amendment can only be ratified by a legis- 
lature chosen subsequently to the proposal 
of an amendment to the several states. If 
this provision were in every state constitu- 
tion it would not only give the legislators 
the opportunity to get the views of their 
constituency but would add dignity and so- 
lemnity to the proceeding to amend the 
greatest charter of all time. 








NOTES OF IMPORTANT DECISIONS. 


DISHONOR OF CHECK TAKEN IN PAY- 
MENT FOR GOODS SOLD AVOIDS THE 
SALE.—While there can be no doubt that a 
seller can waive the vendee’s duty to pay by 
extending credit or, what amounts to the same 
thing, by accepting a note therefor, yet no such 
waiver is to be implied from a sale payable by 
check on delivery of the goods. In such case 
the check is a mere conditional form of pay- 
ment and if the check is dishonored title to the 
goods does not pass. South San Francisco 
Packing and Provision Co. v. Jacobsen, 190 Pac. 
628. In this case the Supreme Court of Cali- 
fornia held that in a sale of hogs payable on de- 
livery by check, the acceptance of the check was 
conditioned on its payment so that on the dis- 
honor of the check the title to the goods re- 
mained in the seller. On this point the Court 
said: 


“The evidence shows without conflict that 
Jacobsen was to pay for the hogs upon delivery 
by check; and it is argued by the respondent 
that accordingly, a check having been given 
and received in payment for the hogs, title to 
the animals passed to the buyer notwithstand- 
ing that upon due presentation the check was 
dishonored. This argument is supported by 
reference to cases holding that parties may 
agree to accept a check or bill or note as abso- 
lute payment for goods sold, in which case 
title to the goods will pass upon such acceptance 
irrespective of whether the paper is honored 
upon due presentation or not. We think, how- 
ever, that the facts of this case do not bring 
it within the principle referred to, for it is 
quite apparent that the requirement of the 
vendor that a check should be given by the 
buyer upon the delivery of the hogs was in- 
tended as the equivalent of an insistence upon 
payment on delivery; in other words, that it 
was not a sale on credit, nor for the check as 
such, but that delivery of the animals and pay- 
ment for them, though such payment might be 
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made by check, were to be simultaneous, and 
the transaction was understood by the vendee 
in this sense.” : 

Where a check is accepted in payment for 
goods sold the question whether the sale is 
completed by receipt of the check or whether 
the check is only a conditional payment in 
which case the title does not pass until the 
check is cashed is usually a question of fact. 
However, when the facts are undisputed the 
Court may, as a matter of law, declare that the 
evidence does not disclose any intention on the 
part of the seller to accept the check, rather 
than the cash it represents as payment. As a 
general rule, because of the nature of payment 
by check, the mere receipt of a check in pay- 
ment of a sale will be regarded as a conditional] 
payment. Benjamin on Sales (7th Ed.) 755; 23 
R. C. L., p. 1448; 35 Cye. 308). 

In other words all sales are presumed to be 
paid for in cash on delivery. If credit is given, 
that fact must clearly appear, and the mere 
acceptance of a check will not be considered a 
waiver. It is conceivable that a sale could be 
made where a check would be received as ab- 
solute payment but that fact must clearly ap- 
pear. But in the absence of such clear evi- 
dence the mere receipt of a check is not pay- 
ment and title does not pass until check is 
cashed in due course. Johnson, etc. Co. v. Cen- 
tral Bank, 116 Mo, 558, 22 S. W. 813, 38 Am. St. 
Rep. 615. In National Bank v. Chicago, ete. Ry., 
44 Minn, 224, 46 N. W. 342, 9 L. R. A. 263, 20 
Am. St Rep. 566, it is held that where goods 
are sold for cash on delivery, and payment is 
made by check, such check is, in fact, payment 
only when the cash is received on it, and that 
there is no presumption that a creditor takes 
a check in payment from the mere fact that he 
accepts it from his debtor. The presumption is 
just the contrary. Such payment is only condi- 
tional, or a means of obtaining the money. So 
in Hodgson y. Barrett (33 Ohio St. 63, 31 Am. 
Rep. 527). 





VALIDITY OF CONTRACT FOR CONTIN- 
GENT FEE IN CRIMINAL CASES.—The con- 
tingent fee has always been a red flag to ethical 
members of the bar. At first frowned upon as 
indecent, unethical and contrary to the policy 
of the law, it was at last grudgingly recognized 
in civil cases by the Committee of the American 
Bar Association which prepared the Canons of 
Professional Ethics, on the express condition 
that it should always be under the supervision 
of the trial court. Whether, however, such a 
contract can be made in a criminal case is not 
so clear and it was held in a recent case that 
such contracts would not be enforced when en- 





tered into between an attorney and those in- 
terested in the prosecution of one charged with 
crime contingent upon defendant's conviction. 
Baca, v. Padilla, 190 Pac. Rep. 730. In explana- 
tion of its decision the Court said: 


“If the right of a private prosecutor to ac- 
cept employment for a contingent fee is viewed 
from the point of necessity, clearly the contract 
would not be upheld, because the State by its 
prosecuting officers is presumed to be able to 
attend to the prosecution of all criminal cases, 
and, again, probably the power rests in the 
court in a case of necessity to appoint some 
member of the Bar to appear and assist in the 
prosecution. So there would be no occasion for 
invoking the law of necessity, as is done by the 
courts in upholding the contingent fee contract 
in civil cases. Hence it could not be said that 
the necessities of the case would result in the 
abrogation of the common-law rule. Unlike a 
civil suit, where the ability of the plaintiff to 
pay any fee might depend upon the establish- 
ment of his cause of action, here, under no con- 
ceivable aspect of the case, could the party’s 
ability to employ a private prosecutor in a 
criminal case be increased or diminished by 
the outcome of the prosecution. On the other 
had, we have injected into the prosecution of 
a criminal case a prosecutor whose personal 
interests would be subserved best by securing 
the conviction of the defendant, and this re- 
gardless of the question as to whether or not 
the defendant were guilty or innocent; that is 
to say, the size of the fee, or possibly whether 
he receive any fee at all, would be dependent 
upon the conviction of the defendant, however 
innocent he might be. This is contrary to the 
policy of our law. The State provides a prosec- 
uting attorney, pays him a salary, and no part 
of his compensation is dependent upon the con- 
viction or acquittal of those charged with in- 
fractions of the State law. He is supposed to 
be a disinterested person, interested only in 
seeing that justice is administered and the 
guilty person punished. To permit and sanction 
the appearance on behalf of the State of a pri- 
vate prosecutor, vitally interested personally 
in securing the conviction of the accused, not 
for the purpose of upholding the laws of the 
State but in order that the private purse of the 
prosecutor may be fattened, is abhorrent to the 
sense of justice and would not, we believe, be 
tolerated by any court.” 


The contingent fee, after all is said for it 
that can be said for it, is an Ishmaelite in the 
law. It savors too much of commercialism. 
[t offers a reward, not for justice secured, but 
for a result, whether just or unjust. On the 
other hand, there are cases when justice would 
be denied if the contingent fee were not per- 
mitted. But we agree with the New Mexico 
Court that the contingent fee should be re- 
stricted as narrowly as possible to cases of nec- 
essity. It is noticeable that courts have refused 
to sustain a contract for a contingent fee in ali- 
mony cases. Newman v. Freitas, 129 Cal. 283, 
61 Pac. 907, 50 L. R. A. 548. In such cases 
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there is clearly no necessity for a contingent 
fee, as the court stands ready to compel alimony 
pendente lite and suit money sufficient amply 
to compensate the petitioner’s attorney. More- 
over, in this latter case a contingent fee would 
stand in the way of a reconciliation of the par- 
ties and for that additional reason would be 
against public policy. Let us keep the contin- 
gent fee in its place, 








WHY “THE LAWES OF VIRGINIA.” 


Honorable J. Murray Clark, K. C., M. A., 
LL.D., of ‘Toronto, President of the Royal 
Canadian Institute, favorably known to the 
American Bench and Bar as one of Can- 
ada’s most distinguished lawyers, has been 
induced to venture over the line and again 
add to American legal and historic litera- 
ture through the leading article in the Vir- 
ginia Register (June). His an- 
nounced intention to present the reasons 
moving the Nova Scotian people in adopt- 
ing the “Lawes of Virginia” as a basis for 
their government, instead of those of Mas- 
sachusetts or some other colony much 
nearer and with which they had relations, 
did not debar his attention to some pro- 
foundly philosophic subjects from a Ca- 
nadian viewpoint, which one is pleased to 
observe is not unlike our own. There are 
few fundamental governmental differences 
amongst intelligent free people however 
much racial customs may vary. 

Preferring to point out and depend upon 
the merits of the preferred model, as the 
reason for its adoption, except by inference, 
the learned counsellor gracefully omitted 
reference to the possible partiality inspired 
by the friendly feeling then and ever since 
existing between Virginia and the Mother 
Country, but which we feel free to mention. 
To, this day there are thousands of Virgin- 
ians and descendants of Virginians who 
trace their ancestry back to England and 
with it a filial emotion. They do not love 
old England less because they love the 
Mother of States more and revere the in- 
spiration of her sacred conception, as to 


Law 





which memory should never dim, merely 
because religious tolerance now prevails al- 
most throughout the civilized world. James- 
town was settled under the yearning and 
determination of a martyr people for re- 
ligious freedom, during the closing years 
of the almost century old “Religious Wars,” 
and not solely for commercial aggrandize- 
ment or personal liberty. The gentlemen 
“Adventurers” already possessed these 
things within the British domain. It was 
part of a great world movement promoted 
chiefly by Sir Walter Raleigh and was 
in furtherance of and in entire accord with 
the mother government in its fight against 
the hostile Catholic monarchs of Spain and 
France. The colonization of Virginia was 
an effort to extend the influence of Eng- 
land to the newly-discovered land, and to 
thwart the efforts of Spain and France. 
Sir Walter Raleigh, at the demand of 
Phillip II of Spain made upon James I of 
England, paid with his life for the precious 
privilege that the establishment of Virginia 
guaranteed should be the legacy of coming 
generations—religious freedom in America 
and in most of the world. 


May not this, and particularly the sacri- 
fice of both the fortune and life of the 
noble Raleigh by a political king have in- 
fluenced the hardy Nova Scotians. There 
must have been a natural sympathy between 
them and the men and women of Virginia 
who, like themselves, so lately came from 
England as its professed subjects and who 
had no grievance against the Fatherland. 
They were both strengthening Britain’s 
hold upon another portion of the habitable 
globe in order to prevent colonization by 
the Spanish and French courts, the then 
deadliest enemies of freedom of worship. 


History leaves no doubt of the inspira- 
tion of Raleigh’s colonization schemes and 
the demand for his life by Phillip IT. It 
is persuasive that while the Pilgrim Fa- 
thers sailed on the Mayflower from Eng- 
land, Plymouth was but a re-embarkation, 
for they had lived for several years at Ley- 
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den and previously at other places in the 
Netherlands on account of being out of 
sympathy with England, from which they 
had permanently expatriated themselves. 
Not so with the Virginians, which the Nova 
Scotians must be assumed to have known. 
Their scheme of government and endeavor 
lived and had its being under English di- 
rection and sympathy. The several Vir- 
ginia charters are still landmarks in gov- 
ernment. These were British enterprises 
financed by the government as well as by 
private institutions and the liberal purse 
of Sir Walter Raleigh and his admirers. 


But, as Dr. Clark points out, may not 
sentiment have played its part. The pre- 
ferment of ‘Virginia Lawes” may have 
been an honor to Sir Humphrey Gilbert, 
the founder of Newfoundland, through the 
recognition of the work of his half brother, 
Sir Walter Raleigh. In any event, it was a 
fairly close family connection that ought 
to be kept in the minds of coming genera- 
tions for the sake of the reason for the 
creation of both historic states, if such 
course be not justified by sentimental rea- 
sons alone. 


It is thus seen that Dr. Clark, in his 
article, is happily persisting in his diplo- 
matic faculty of discovering affinities 
amongst people as well as amongst nations. 
Most astutely he prints a picture of the 
common aims, interests and aspirations of 
two early English-speaking peoples, settled 
far apart on the same continent, one under 
the golden sunshine of the South and the 
other in the snow-carpeted North, each lov- 
ing the Mother Country, and then grace- 
fully leaves to the imagination the visuali- 
zation of a manifest common impulse and 
sentiment. He might have done more, and 
as well as that which he accomplished, for a 
brief history of the course of the two 
states down through the many decades of 
changing years would have been interest- 
ing and most instructive. How well have 
each weathered the storm of iconoclasm 
and resisted the poison of unreasoning un- 





rest? One must take Dr. Clark’s warning 
against socialism as an answer. 

The learned Canadian passed quickly 
down the interesting years in order to come 
promptly to Twentieth Century governmen- 
tal conditions, now filling the minds of 
leader and follower alike. He was adher- 
ing to his discussion of the philosophy of 
government. His criticism of socialism 
should be read by every student of the 
times. It was first spoken at Harvard as a 
lecture and is well worthy of its historic 
cradle. His veneration for the great com- 
mon law and the reason why it governs 
a large part of the civilized world is best 
described in his own words that “it is not 
by reason of imperial power, but by the im- 


perial power of reason.” That was a happy 


phrase that will not soon die -for it em- 
bodies a living truth. 
While Dr. Clark’s subject indicated a dis- 


cussion only of matters concerning the early 
days of Nova Scotia, Massachusetts and 


Virginia, in order that the reason for se- 
lecting the ‘Lawes of Virginia” might be 
historically shown, it is seen that he found 
his task inevitably leading him into a criti- 
cism of certain weaknesses of contempora- 
neous American governments. Fortunately 
religious intolerance is no longer one of 
them. As it offers opportunity for im- 
provement ta know the views of one’s 
neighbor, let us assure the learned Canadian 
of the welcome in the states always await- 
ing the fruits of his philosophic pen, apart 
from the benefit and entertainment derived 
from his expressed thoughts. We are hap- 
pily fighting our battles at the polls and 
Dr. Clark’s arguments are suitable ammu- 
nition. Our chief aim at present is to pre- 
serve the status quo of Jefferson, Hamilton, 
Mason and Franklin from the rebellious 
and unreasoning assaults of the parlor so- 
cialists and other empty or vicious minds 
who are never content and are always seek- 
ing a change that they are least prepared to 
supply. 


Norfolk, Va.- Tuomas W. SHELTON. 
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THE ENGLISH ACT AUTHORIZING 
DECLARATORY JUDGMENTS. 


So many inquiries have come to us for 
information concerning the English Dec- 
laratory Judgments Act that we have de- 
cided to publish the Act in full, with the an- 
notations recently prepared by a Commit- 
tee of the Conference on Uniform State 
Laws, which has been charged with the 
duty to prepare a standard act for adop- 
tion by the states. 

The American Bar Association, at its 
last session in St. Louis on August 27, 
1920, after an interesting debate and un- 
der the persuasive eloquence of Mr. T. J. 
O’Donnell, of Denver, Colo., and Hon. 
Charles E. Hughes, of New York, voted in 
favor of a resolution asking Congress to 
grant to the federal courts jurisdiction to 
“declare the rights and other legal rela- 
tions on written request for such declara- 
tion whether or not further relief is or 
could be claimed ; and such declaration shall 
have due force of a final judgment.” 

This growing sentiment for a fundamen- 
tal change in the theory of common law 
procedure, already adopted in Michigan, 
Florida and Wisconsin, is reason enough 
for every practicing lawyer to begin to 
study it. The new idea comes from Eng- 
land, where it was first enacted into law 
in 1884. The first year only a few cases 
were decided under it, but the jurisdiction 
gradually expanded until in 1918 an exam- 
ination of the Chancery Reports of that 
year discloses that 67 per cent of all the 
cases decided in the appellate courts arose 
out of proceedings in which the nist prius 
court had granted a declaratory judgment. 

We append herewith the English Act in 
. full with annotations: 


THE ENGLISH ACT. 

Section 1. Scope—In any action the 
plaintiff may ask for a declaration of 
rights, either alone or with other relief, 
in his complaint ; and the court may make 
a binding declaration of rights, whether or 





not consequential relief is or could be 
claimed at the time. 


Compare English Order 25, rule 5, and 
codes cited under section 2. 

Declaratory Relief—The equity jurisdic- 
tion to entertain bills quia timet, to grant 
injunctions, and to decree the cancellations 
or rectification of written instruments, is 
regularly used in our courts as a means 
for obtaining a binding declaration of 
rights or construction of a statute or in- 
strument; in some states the codes create 
a power in the courts to construe wills and 
to direct trustees in the performance of 
their duties, and in many others there is a 
statutory action to quiet title to real estate 
which is also a form of declaratory action. 
This article makes it possible to obtain such 
a declaration or construction in every case 
where it is necessary and proper for the 
termination of an incipient controversy in- 
stead of limiting it as at present. This ar- 
ticle is an adaptation of the English Rules, 
which make it possible for parties to ob- 
tain prompt guidance from the courts in- 
stead of having to sue to rectify errors af- 
ter their commission. The English Rules 
were in turn largely influenced by the prac- 
tice of Scotland, where it has always been 
possible to bring what is there called an 
action of declarator, leading to a purely 
declaratory judgment. Under this article 
the power is purely discretionary (see Sec- 
tion 4), and the courts may refuse to exer- 
cise it. A few English cases will be cited 
to illustrate the scope of the practice. Pro- 
vision should be made locally in the rules for 
making up trial lists for advancement of 
causes such as actions for declarations 
where there is substantial conflict on the 
facts and where the entry of such action in 
the ordinary calendars would mean delay 
which would probably defeat the usefulness 
of the declaration. See, for instance, Ar- 
ticle 23, Section 11, as to “Immediate List.” 

The jurisdiction to construe contracts in 
the English courts has been found immense- 
ly useful during the last few years, owing 
to the great number of uncertainties aris- 
ing out of the effect of war on contracts. 
The first volume of King’s Bench reports 
for 1916 reveals a large number of cases in 
which the power to make a declaration was 
most beneficially exercised. To give a few 
examples: On page 284, in Schaffenius v. 
Goldberg, there had been a contract for 
services of an Englishman for a German 
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resident in England. Upon the outbreak 
of the war the German was interned in 
England and the question arose whether 
the Englishman was relieved from his con- 
tract for personal services or not. The 
German, whose business continued in spite 
of his internment in England, brought an 
action for a declaration that the contract 
was not impaired by war and the declara- 
tion was accordingly made. Here was a 
case where he could not have obtained spe- 
cific performance, but where the declara- 
tion protected his rights. 

Again, at page 439, Capel v. Soulidi, 
there is a declaration that a charter-party 
for the hire of a ship had not been canceled 
by the ship being commandeered by the 
Greek government. 

At page 541, Zine Corporation v. 
Hirsch, there is a declaration that a con- 
tract by an Australian firm to supply their 
whole output of zinc to a German resident 
in Germany was wholly dissolved by the 
declaration of war and not merely sus- 
pended, so that the Australian knew he was 
free to dispose of his product as he saw 
fit. 

At page 763, Stevenson v. Aktiengesell- 
schaft, there is an example of a difficulty 
that was very frequent in England. There 
was a partnership between an Englishman 
resident in England and a German resident 
in Germany for the manufacture in Eng- 
land of a certain article. The profits from 
the manufacture of this article in England 
rose materially after the outbreak of the 
war, and the Englishman desired to know 
what the rights of his German partner 
were in those war profits. He obtained a 
declaration that the partnership with an 
alien enemy was completely dissolved upon 
the outbreak of war and that the enemy 
had no share in profits subsequently 
earned. This gave the Englishman a def- 
inite basis upon which to make an account- 
ing of his German partner’s interest, and 
upon which he could pay over to the pub- 
lic trustee on behalf of the alien enemy a 
fixed amount instead of being subject to a 
litigation at the end of the war. 

At page 811, Distington v. Poessehl, 
there is another declaration that a contract 
for the entire output of a British subject 
to a German subject was completely dis- 
solved by the outbreak of the war. 

At page 937, Jager v. Tolme, there is a 
declaration that a single contract for the 





sale of sugar between an Englishman and 
a German was completely dissolved by the 
outbreak of war. 


See also the able and instructive articles 
in favor of adopting the declaratory juris- 
diction in America, by Edson R. Sunder- 
land, in 16 Michigan Law Review 69 (De- 
cember, 1917), and by Edwin M. Borchard, 
in 28 Yale Law Journal (November 
and December, 1918). 


With Other Relief—Such as damages, 
specific performance, an injunction, or any 
other relief. 

Binding Declaration—Binding upon all 
parties who have an opportunity to be 
heard. See Section 6. It has been held 
that declarations as to future rights would 
not as a rule be made unless a present 
right depends on the decision, or unless all 
the parties who in any event will be en- 
titled to the property are of age and be- 
fore the court. Curtis v. Sheffield, 21 Ch. 
D. 1. (1882). The subject-matter of a 
declaration is res judicata between the par- 
ties. 

Consequential Relief—This does not ex- 
tend the court’s jurisdiction to matters in 
which it could not grant relief (e. g., those 
under exclusively Federal jurisdiction) but 
empowers the court to make a declaration 
where no other relief is asked for or where 
on the facts no substantial relief could be 
given for instance before a breach of con- 
tract. 


A few cases will illustrate this. Most 
English leases contain a clause requiring 
the lessor’s consent to sub-let, but provid- 
ing that such consent should not be unrea- 
sonably withheld. Very frequently a lessor 
will attempt to impose unreasonable con- 
ditions upon giving consent, such as in- 
creased rent or a money payment, and the 
lessee will then bring an action asking 
merely for a declaration that the landlord’s 
consent is being unreasonably withheld. 
Such a declaration was made in Young v. 
Ashley Gardens (1903), 2 Ch. 113, C. A., 
where Cozens-Hardy, L. J., said: “If we 
refused a declaration here the lessee’s prop- 
erty would diminish in value, as his as- 
signee would run the risk of being turned 
out by the lessor. I cannot imagine a more 
judicious or beneficial exercise of the juris- 
diction to make a declaratory order.” Al- 
so in Evans v. Levy (1910), 1 Ch. 452, and 
in West v. Gwynne (1911), 2 Ch. 1, C. A. 
In Jenkins vy. Price (1907), 2 Ch. 229, 
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Swinfen Eady, J., made a similar declara- 
tion, under the Conveyancing Act, 1892, 
which provides that an unreasonable re- 
fusal relieves the lessee of the necessity 
of obtaining consent, and pointed out that 
while such a refusal releases the restriction, 
it gives the lessee no cause of action against 
the lessor, so that no “consequential re- 
lief” could be asked for. 

Frequently a declaration is asked for in- 
stead of an injunction, to settle differences 
over the existence of a right-of-way, or 
trespasses. In Harrison v. Duke of Rut- 
land (1893), 1 Q. B. 142, C. A., Kay, L. 
J., said: “It is not unusual to make such a 
declaration without going on to grant an in- 
junction.” In Ankerson v. Connolly 
(1906), 2 Ch. 544, a declaration was made 
that an easement of ancient light had been 
extinguished. In Gingell v. Stepney 
(1906), 2 K. B. 468, certain hay-sellers ob- 
tained a declaration, without asking for 
damages, that they were entitled to stand 
their carts in the old hay market, now 
Whitechapel High Street, without being 
moved on by the police. 

Section 2. Construction—Any person 
interested under a deed, will, contract or 
other written instrument,or whose rights 
are affected by a statute, may bring an ac- 
tion to determine any question of construc- 
tion or validity arising under the instrument 
or statute and for a declaration of his rights 
or duties thereunder. 


Compare English Order 54 A, rule 1; 
Ontario Rule 605; Missouri Code, s. 649, 
650; Rodenbeck Act, s. 5%; New York 
Code, s. 2615; California Code, s. 738; 
Kansas Code, s. 618. 

Deed—Under many codes a construction 
of a deed may be obtained in the form of 
an action to quiet title. 

Will—See note to Section 5, as to ad- 
ministration of estates. 

Contract—See note to Section 3, as to 
construction before breach. 


Written Instrument—In Lofthouse v. 
Ogden (1913), 3 K. B. 120, Bailhache, J., 
construed an award of arbitrators affecting 
all mine-pits east of a certain line of rail- 
way, to determine whether or not it in- 
cluded a mine of which the shaft was east 
of the railway but the workings were west. 


In Cyclists’ Club v. Hopkinson, 101 L. 
T. R. 848 (Ch. Div., 1909), the articles of 





incorporation of the Club empowered it to 
pay salaries to servants but prohibited the 
payment of any bonus, dividend or profit. 
The Club voted a pension to the secretary 
when he retired after many years of serv- 
ice, and, certain members objecting that 
the articles forbade such a payment, the 
Club asked for a construction of ‘the ar- 
ticles on this point, which Swinfen Eady, 
J., made in favor of the pension. 


Affected by a Statute—It is believed de- 
sirable to make it possible to bring an ac- 
tion for the sole and avowed purpose of 
determining the constitutionality of a stat- 
ute, instead of having to concoct a test 
case, or wait for one to arise, as is now so 
often done. The American practice un- 
der such a rule would have to be developed 
according to the limits of expediency. In 
Dyson v. Attorney-General (1912), 1 Ch. 
166, C. A., Cozens-Hardy, M. R., upheld 
a declaration made in the K. B. D., to the 
effect that certain demands for information 
as to income, made by the Revenue Com- 
missioners under the Finance Acts on 
printed forms threatening a penalty for re- 
fusal, were ultra vires of the Acts; the 
action was brought by an individual, and 
the Master of Rolls said: “A general dec- 
laration is pre-eminently desirable in the 
circumstances.” The decision was followed 
in Burghes v. Attorney-General (1912), 1 
Ch. 173, C. A. But in the earlier case of 
London Shipowners v. London Docks 
(1892), 3 Ch. 242, where a declaration was 
asked as to the invalidity of certain regula- 
tions made under a statute, Lindley, L. J., 
held that a private individual is not entitled 
to a declaration of invalidity.of a regulation 
affecting the general public, and that an ac- 
tion for that purpose must be brought by 
the Attorney-General. 


See Sections 7 and 8 of this article, re- 
quiring the Attorney-General to have no- 
tice. 


Section 3. Before Breach—A contract 


may be construed before there has been a 
breach thereof. 


Compare Ontario Rule 605. 


Before Breach—This is a feature of the 
device which would be found most useful. 
The case of Societe Maritime v. Venus 
S.S. Co., 9 Commercial Cases 289 (K. B. 
D., 1904) describes well its character. A 
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contracted with B to load 75,000 tons of 
ore a year on B’s ships, for a period of 
years. When the contract had still 1% 
years to run, C informed A that B had 


_ assigned his contract to C and C would 


claim the benefit of it. C tendered a ship 
to be loaded and A refused to load it. A 
then brought an action for declaration that 


he was not bound to load C’s ships under ‘ 


the contract with B. Channell, J., in giv- 
ing judgment, said: “In reference to a 
mercantile transaction of this sort parties 
are entitled now to come into the court and 
say ‘It is important to us in reference to 
this contract, which has a year and a half 
to run, to know whether we are bound by 
it or not.’ * * * ‘They are not entitled to 
come and ask a court of law for an opin- 
ion upon a speculative or academic ques- 
tion; but showing the necessity of a de- 
cision upon it, I think they are entitled to a 
declaration as to whether or not the con- 
tract is binding upon them. They are not 
bound at their peril to refuse to perform it 
and then to be liable for heavy damages 
for not performing it for the space of the 
next year and a half.” 


Section 4.  Discretionary—The court 
may refuse to exercise the power to de- 
clare rights and to construe instruments 
in any case where a decision under it would 
not terminate the uncertainty or contro- 
versy which gave rise to the action, or in 
any case where the declaration or construc- 
tion is not necessary and proper at the time 
under all the circumstances. 


Compare English Order 54 A, rule 4. 

Terminate the Uncertainty—A good il- 
lustration of this is The Manar (1903), p. 
95. A, the mortgagee of a ship, took pos- 
session of it when B, the mortgagor, de- 
faulted in payments, and A chartered it for 
a voyage to France. There the ship was at- 
tached by C, a creditor of B, in a proceed- 
ing in rem in a French court, to which B 
was not a party. A then brought an action 
in England against B, asking for a declara- 
tion that A’s rights were superior to C’s, so 
that A could use the declaration against C 
in the French proceedings. Bucknill, J., 
refused the declaration, on the ground that 
no declaration will be made where it will 
not terminate the controversy, or where it 
is asked against some person other than 
the defendant, or where it is asked for use 





in another litigation to which the defend- 
ant is not a party. 


Proper at the Time—In North Eastern 
Co. v. Leeds Forge Co. (1906), 1 Cr. 328, 
Joyce, J., laid down the principle that the 
mere fact that B is supposed to contem- 
plate the bringing of an action against A, 
or that B may have stated that he has 
grounds for such an action, does not en- 
title A to institute an action against B to 
have it declared that B has not a good 
cause of action against A. B cannot be 
hurried to trial. He is entitled to wait un- 
til he has collected the necessary evidence, 
or has made such inquiries as he thinks fit, 
or has obtained the requisite funds or what 
not. 


Section 5. Executors, Etc——Any person 
interested as or through an executor, ad- 
ministrator, trustee, guardian or other 
fiduciary, creditor, devisee, legatee, heir, 
next of kin, or cestui que trust, in the ad- 
ministration of a trust or of the estate ot 
a decedent, an infant, a lunatic or an insol- 
vent, may bring an action: 


(1) To ascertain any class of creditors, 
devisees, legatees, heirs, next of kin or 
others ; or 


(2) To direct the executors, adminis- 
trators or trustees to do or abstain from 
doing any particular act in their fiduciary 
capacity ; or 


(3) To determine any question arising 
in the administration of the estate or trust, 
including questions of construction. 


Compare English Order 55, rule 3; On- 
tario Rule 600; New York Code, s. 2615; 
California Code, s. 738. 


Administration of a Trust, Etc-—This is 
an extension of Section 2 to cover all fidu- 
ciary duties of the nature enumerated, 
whether founded on a written instrument 
or not. 


(1) Ascertain Any Class—That is, the 
number of members composing it and en- 
titled to share. Under this heading an 
English rule requires that any expense in- 
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curred in ascertaining or identifying any 
person or class shall be paid from the dis- 
tributive share of that person or class and 
not from residue. Order 65, Rule 14 B. 


(2) To Do or Abstain from Doing— 
Under this section executors as well as ben- 
eficiaries could obtain the protection of an 
order of the court. 


(3) Determine Any Question—Instead 
of acting at their peril, executors, etc., 
may have questions of difficulty determined 
in advance. ‘This power is conferred in 
several American codes, of which two are 
here cited. 





Section 6. Parties—When declaratory 
relief is sought, all persons shall be made 
parties who have or claim any interest 
which would be affected by the declaration, 
and no declaration shall, except as other- 
wise provided in these rules, prejudice the 
rights of persons not parties to the action. 

Compare English Order 55, rule 5; On- 
tario Rule 601. 

All Persons—But under Article 2, Sec- 


x 


tions 7 and 11, the court may excuse or 
dispense with joining any persons whose 
interest in the specific question is remote. 

Section %. Attorney-General—In any ac- 
tion which involves the validity of a stat- 
ute the Attorney-General shall, before judg- 
ment entered, be notified by the party at- 
tacking the statute, and shall be entitled to 
be heard upon such question. 

Entitled to be Heard—He has an elec- 


tion whether to be heard as a party plain- 
tiff or defendant. It was thought desirable 


that the Attorney-General should be heard | 


in the public interest on any public question 
such as constitutionality. 


Section 8. Municipal Ordinance—In any 


action which involves the validity of a mu- 


nicipal ordinance the corresponding mu- 
nicipal legal officer shall be similarly noti- 
fied and entitled to be heard, and if the 
ordinance is alleged to be unconstitutional 
the Attorney-General shall also be notified 
and entitled to be heard. 





CONTRACTS—LAW OF PLACE. 





KAMPER v. HUNTER LAND CO. 





Supreme Court of Minnesota. July 16, 1920. 





178 N. W. 747. 





(Syllabus by the Court.) 





Where an agent is authorized to enter into 
contracts in a state other than that of the res- 
idence of his principal, the place where he exer- 
cises that authority is the place of contract. 





BROWN, C. J. Action to recover for serv- 
ices as a real estate broker, in which plain- 
tiff had a verdict and defendant appealed from 
an order denying a new trial. 

The complaint is in the usual form, alleg- 
ing the performance of the services for which 
recovery is sought, and that they were rea- 
sonably worth and of the value of the sum of 
$1,728. In addition to a general denial, de- 
fendant interposed in defense that the con- 
tract relied upon by plaintiff arose out of a 
transaction had by the parties in the state 
of Florida in October, 1912, and that the 
claim of plaintiff is barred by the statute of 
limitations of that state, therefore, by force 
of G. S. 1913, § 7799, of this state the claim is 
also barred here. In reply plaintiff alleged 
that the contract was made and entered into 
in this state and not in the state of Florida. 

The assignments of error present several 
questions, only\ one of which, namely, the 
statute of limitations, requires attention. Our 
conclusion upon that question renders unnec- 
essary a consideration or decision of any of 
the other points involved, and we pass them 
without statement or comment, coming di- 
rectly to that as the controlling feature of 
the case. And although there is a sharp con- 
flict in the evidence upon the question whether 
there was any contract between the parties at 
all, we accept for the purposes of the case that 
presented by plaintiff as expressing the fact, 
and determine therefrom whether the contract 
was a Florida or Minnesota transaction. 

Defendant is a Minnesota corporation, with 
its general business headquarters in this 
state, and during the years 1911, 1912 and 
1913 was engaged in the sale of lands owned 
by it in the state of Florida. The company 
was also acting as the agent of the Southern 
Colonization Company, a Florida corporation 
with headquarters in this state, in the sale 
of land owned by that company in the state 
of Florida. Defendant maintained offices in 
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the state of Florida, in the vicinity of the 
lands so being sold, in charge of officers and 
agents with full authority to enter into con- 
tracts of sale of the character of that in- 
volved in this action. The Colonization Com- 
pany owned large tracts of standing timber 


_ in Florida, some 3,000,000 or more feet, which 


plaintiff claims defendant was authorized to 
sell as the agent of that company. That tim- 
ber forms the subject matter of this contro- 
versy. 

During the years stated plaintiff was a 
resident of the state of Iowa. He was a real 
estate broker, and under written contracts 
had been acting as such for defendant in the 
sale of its Florida lands. He claims, and so 
testified, that in February, 1912, the officers 
and agents of defendant so in charge of its 
Florida department at the headquarters of 
the company in that state solicited him to 
turn his attention to the Colonization Com- 
pany’s timber and endeavor to effect a sale 
of the same, agreeing, if he found a purchas- 
er for $3 per 1,000 feet, to pay him a reason- 
able commission for his services. Plaintiff 
accepted the offer, and set about to find a 
purchaser. The agreement was oral, and 
wholly independent of his then existing writ- 
ten contract with defendant, under which he 
was engaged in selling the lands of defendant 
on a commission basis. 


It appears without dispute that defendant 
did not own the timber, but plaintiff was not 
advised of that fact until after he had pro- 
cured a purchaser, as he was authorized to do 
under the contract. The Colonization Company 
owned the timber, but for the purposes of 
this case it must be assumed that defendant 
had authority to sell it and on the terms in- 
dicated by the contract with plaintiff. 


Soon after entering into the contract plain- 
tiff turned his attention toward its perform- 
ance. He came to this state in March, 1912, 
with a view of interesting his brother, a resi- 
dent of this state and a lumberman of some 
experience, and of inducing him, if possible, 
to buy the timber. On his way to the resi- 
dence of his brother at Foley, this state, 
plaintiff called at the office of defendant in 
Minneapolis, and advised the secretary of 
the company of his arrangements with the 
Florida agency, and made inquiry as to his 
compensation. The secretary expressed satis- 
faction with the agreement, and assured plain- 
tiff that he would be paid a commission if 
he procured a_ purchaser. Plaintiff subse 
quently induced his brother to go to Florida 





and look into the matter, and he did so in 
September, 1912. He was shown the timber 
by the agents of defendant in charge of the 
Florida office, those who made the agreement 
with plaintiff, and at the conclusion of nego- 
tiations then had he accepted the proposition 
made to him, and agreed to purchase the tim- 
ber at $3 per 1,000 feet. He was financially 
able to handle the matter, and was accept- 
able to defendants’ Florida agents. But the 
Colonization Company repudiated the sale so 
attempted to be made in its behalf, and re- 
fused compliance therewith. 


On the claim that plaintiff had fully per- 
formed the contract by the production of his 
brother as a purchaser of the timber, ready, 
able, and willing to buy the same, and ac- 
cepted as such by the agents of defendant, 
plaintiff soon thereafter made claim to his 
commission. The Florida agents to whom the 
claim was presented disclaimed having made 
any agreement with plaintiff on the subject 
at all, and the company refused to recognize 
or pay his claim. This action to recover the 
same was not commenced until June, 1918, 
some five years and six months after he had 
performed the contract in October, 1912, the 
time when he presented the purchaser for the 
timber to the Florida office. 


On the facts stated the transaction on which 
plaintiff relies was clearly a Florida contract. 
It was in fact entered into in that state with 
agents authorized to act for defendant, the 
subject matter, the timber, was in that state, 
and plaintiff fully performed the same when 
he presented to the Florida office a_pur- 
chaser ready, able, and willing to purchase 
the timber on the terms prescribed. The facts 
bring the case within the general rule that, 
where an agent is authorized to enter into 
contracts on behalf of his principal in a state 
other than that of the residence of the prin- 
cipal, the place where he exercises such au- 
thority is the place of contract, unless a con- 
trary intention of the parties is shown, or 
clearly appears from the nature of the trans- 
action or the obligations thereby created. 1 
Dunnell’s Dig. 1532; 12 Corpus Juris, 431; 
5 Ruling Case Law, 934; Succession of Welsh, 
111 La. 801, 35 South. 913, 64 L. R. A. 823 
and citations. The rule is well settled and 
finds an illustration in the sales agent with 
authority to make contracts who goes from 
state to state in selling the goods of his prin- 
cipal or taking orders therefor. Contracts 
so entered into by. him have their situs in 
the state where made, even though the act of 
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delivery by the principal, or payment by the 
debtor, takes place in the state where the 
principal resides. The rule is inapplicable 
however, where the agent is without authority 
to conclude a contract, and the transactions 
entered into by him remain executory and sub- 
ject to the approval of the principal. 5 Rul- 
ing Case Law, 960, 961. But there were no 
restrictions on the authority of the Florida 
agents in this case. Nor does the fact that 
the secretary of the defendant expressed ap- 
proval of the contract when informed of it 
by plaintiff affect the question in any way. 
His approval was not necessary under the facts 
disclosed. The presentation of the purchaser 
at the Florida office was a full performance 
of the contract by plaintiff (McDonald v. 
Smith, 99 Minn. 42, 108 N. W. 291), and it was 
not necessary that he be presented to the 
Minnesota office. 


The contract, then, was a Florida trans- 
action, and the right of action thereon is by 
the laws of that state limited to five years. 
That time had expired when the action was 
commenced in this state, and by force of our 
statutes (G. S. 1918, § 7709) the right of ac- 
tion is also barred here. Defendant requested 
an instructed verdict on this ground, and it 
was refused. The refusal was error. Defend- 
ant was subject to suit in Florida during the 
five-year limitation prescribed by the statutes 
of that state. 

It follows that the order appealed from must 
be reversed, and the cause remanded, with di- 
rections to render judgment for defendant not- 
withstanding the verdict for plaintiff. 

It is so ordered. 


Note—Locus Contractus Where Contract Is 
Made by Agent.—It was said by Lord Lyndhurst 
that: “If I, residing in England, send down my 
agent to Scotland and he makes contracts for 
me there, it is the same as if I myself went 
there and made them.” Pattison v. Mills, 1 Dow 
& Cl. 342, 363. 

And in McIntyre v. Parks, 3 Met. 207, it is 
ruled that a proposal sent by mail from one state 
to another is a proposal made in the latter state. 

This principle holds good though the state 
in which the proposal is made and mailed was by. 
a married woman incapable by the law of her 
domicile from thus contractually binding her- 
self, if in the other state she could contract at 
all. Milliken vy. Pratt, 125 Mass. 374. 

In this case it is said: “It has been often 
stated by commentators that the law of the 
domicile, regulating the capacity of a person, ac- 
companies and governs the person everywhere. 
But this statement, in modern times, at least, 
is subject to many qualifications; and the opin- 
ions of foreign jurists upon the subject, the prin- 
ciples of which are collected in the treatises 





of Mr. Justice Story and of Dr. Francis Whar- 
ton on the Conflict of Laws, are too varying and 
contradictory to control the general current of 
the English and American authorities in favor 
of holding that a contract, which by the law 
of the place is recognized as lawfully made by a 
capable person, is valid everywhere, although the 


person would not, under the law of his domicile, 


be deemed capable of making it.” 


In Lewis v. McCabe, 49 Conn. 141, a sale was 
made by an agent in Connecticut, subject to ap- 
proval by vendors living in New York. After 
this approval the subject of the sale was deliv- 
ered in Connecticut. It was held that as the 
contract provided that “the sales were made at 
-New Britain” (Conn.), with payment to be there 
made, the merchandise being immediately placed 
in vendee’s possession, this transaction was in 
every respect a contract of Connecticut, notwith- 
standing title was not to pass until payment was 
fully made.” 


The general rule, however, is that, where an 
agent is not authorized to make contracts, but 
only to solicit orders, as is usually the case with 
commercial travelers, the transaction is not com- 
plete until their approval by the principal, and 
where he lives there is the locus contractus. 
Among cases holding to this view are Tyler v. 
Shipman, 38 Iowa 194; Fuller v. Leet, 59 N. H. 
163; Slack v. Lee, 13 R. I. 293; Shuenfedt v. 


- Junkermann, 20 Fed. 357. 


In the instant case there hardly may be deemed 
any difficulty in pronouncing that the contract 
between the agent and his principal was to be 
governed by the law of Florida, where his duties 
were to be performed. It would be more repug- 
nant, if the place is to be deemed certain as to 
locality, to say that the contract was in Minne- 
sota, where the principal lived. At the same 
time it might be that, if the agent had made any 
sale or agreement to sell, the laws of that con- 
tract might be elsewhere than where the agent 
performs his services under his contract with 
his principal. The laws of that contract would 
not necessarily be the laws of any contract he 
was empowered to make. The agent's power 
would be as extensive in this regard as though 
the principal were contracting at his domicile. 








CORRESPONDENCE. 





CENTRALIZATION AND INDIVIDUAL 
LIBERTY. 





Editor, The Central Law Journal: 

I have just read with more than usual in- 
terest the address of Sir Auckland Geddes be- 
fore the American Bar Association on August 
25th and published in the Central Journal of 
September 17th. It is not only deeply interest- 
ing but it is most pertinent, as it touches upon 
a subject that should command the attention 
of every thoughtful American, and what the 
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learned speaker said was both historically and 
juridically sound. 


In the Manufacturers’ Record for August 14th 
appears a short communication, which is 
headed a Warning to America, and among other 
things the writer says: “And yet there is an- 
other miracle that deserves notice, and that 
is the miracle of men sowing the wind and 
hoping to escape the whirlwind. Our press, our 
pulpits, our State and National Legislatures, 
and State and National Supreme Courts are pro- 
mulgating the same doctrines that were preached 
and practiced by the Jacobins of France in 1789- 
1795, and that were the foundations of Sovietism 
in Russia in the year preceding 1917. That 
they do this unconsciously must be admitted, 
for very few of them know enough of profane 
history to know that they are teaching the 
same doctrine that was taught by J. J. Rous- 
seau and by Robespierre, and history must re- 
peat itself, for a like cause must produce a like 
effect.” 


Taine, in his masterly introduction to “Les 
Origines de la France Contemporaine,” in speak- 
ing of the Ancient Regime, says: 


“The king, in fact, sovereign, father, and uni- 
versal guardian, manages local affairs through 
his delegates and intervenes in private affairs 
through his pardons or letters-de-cachet. No 
other instrument is better calculated to effect 
reforms on a large scale and at one stroke. 
Hence, far from restricting the central power 
the economists are desirous of extending its ac- 
tion. Instead of setting up new dykes against 
it they interest themselves only in destroying 
what is left of the old dykes still interfering 
with it. ‘The system of counter forces in a gov- 
ernment,’ says Quesnay and his disciples, is a 
fatal idea. The speculations on which the sys- 
tem of counter balance is founded is chimerical. 
Let the government have a full comprehension 
of its powers and be left free. The state must 
govern according to the essential laws of order 
and in this case unlimited power is requisite.’ 
On the approach of the Revolution the same 
doctrine reappears except in the substitution of 
one term for another term. In the place of the 
sovereignty of the king the ‘Contract Social’ 
substitutes the sovereignty of the people. The 
latter, however, is much more absolute than 
the former, and, in the democratic convent 
which Rousseau constructs, on the Spartan and 
Roman model, the individual is nothing, the 
State everything. 


“In effect ‘the clauses of the social contract 
reduce themselves to one, namely, the total 
transfer of each associate with all his rights 
to the community.’ (Contrat Social, 1. 6.) 
‘Everyone surrenders himself entirely, just as 
he stands, he and all of his forces and of which 
his property forms a portion.’ T'here is no ez- 
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ception or reservation; whatever he may have 
been previously and whatever may have be- 
longed te him is no longer his own. Hence- 
forth whatever he may become or whatever he 
may possess devolves on him only through the 
delegation of the social body, the universal 
proprietor and absolute master. All rights must 
be vested in the State and none in the individ- 
ual.” 


Taine, in characterizing the effect of Rous- 
seau’s teaching, says: 


“Installed in narrow brains, incapable of 
harboring more than one idea, it is to become 
a cold or furious monomania, maddened in the 
destruction of the past it curses, and in the es- 
tablishment of the millennium it pursues, and 
all in the name of an imaginary contract, at 
once anarchical and despotic, which unfetters 
insurrection and justifies dictation; all to end 
in a social antagonism, resembling now a bacc- 
hanalian orgy of madmen, and now a Spartan 
conventual group; all with the view to substi- 
tute for the existing man, enduring and slowly 
formed by history, an improvised automaton 
that is to fall away through its own debility, 
when the external and mechanical force that 
keeps it up will no longer sustain it.” 


The breaking down of State Rights, the de- 
struction of Local self-Government-Centraliza- 
tion, and the dogma that man as an individual 
has no right that those who control the ma- 
chinery of making and unmaking constitutions 
must respect is Redism. 


Yours truly, 


Cuas, E. CHIDSEY. 
Pascagoula, Miss. 





THE UNIFORM OCCUPATIONAL DISEASES 
ACT. 





Editor, Central Law Journal: 

I notice by your Editorial in the issue of 
August 20th of the Central Law Journal, the 
Commissioners on Uniform State Laws has al- 
most completed its Uniform Occupational Dis- 
eases Act. I have had considerable experience 
from the employers’ standpoint with this sub- 
ject and I am afraid of it. In the first place, 
all attempts by the employer to compensate 
the employe for loss of time or injury, result- 
ing from occupational diseases seems in most 
cases to cause the employe to be very negligent. 
This has also proven true in a measure under 
the Compensation Acts for Accidents and In- 
juries. 


I have just experienced a lead poisoning case 
where the foreman of the department, who was 
required to dampen the floor or spread sawdust 
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over it before sweeping, was constantly in tne 
habit in the absence of the superintendent to 
sweep without either moistening or spreading 
the moist sawdust unless the sawdust happened 
to be in the room at the time of sweeping. 


The second and more serious objection to an 
attempt to compensate for occupational dis- 
eases is in the fact that they are hard to diag- 
nose in many cases, and if a man has almost 
anything ailing him and goes to his family 
physician, if he is employed in lead works, the 
physician at once concludes that he is suffer- 
ing from lead poisoning. He may have ma- 
laria, appendicitis or a number of other ail- 
ments which are hard to distinguish and im- 
possible for many physicians to distinguish 
from lead poisoning, with the result that the pa- 
tient gets the wrong treatment in many cases 
and frequently with serious results, but when 
the employer knows or realizes that almost in 
every instance where something ails the em- 
ploye, it would be attributed to some occupa- 
tional diseases for which he would be held 
liable, it becomes a serious problem and an un- 
reasonable expense. 


It also appears in most instances where 
proper legislation or proper rules are enforced 
that most occupational diseases may be avoided 
if proper care is taken by the employer and 
employe, and the larger employer establish- 
ment are awake to the necessity, and the law 
should require them, if they are not willing to 
do so, to furnish the employes with all modern 
facilities and instructions to avoid occupa- 
tional diseases. 

Very truly yours, 
E. M. ASHCRAFT. 

Chicago, Ill. 








BOOKS RECEIVED. 





Uniform State Laws in the United States. 
Fully Annotated. By Charles Thaddeus Terry, 
President National Conference of Commis- 
sioners on Uniform State Laws, 1913, 1914, 
1915; Chairman New York State Commission 
on Uniform State Laws since 1904; Dwight 
Professor of Law, Columbia University. Ed- 
ited and published under the auspices of and 
for the purposes of the National Conference 
of Commissioners on Uniform State Laws. 
New York. Baker, Voorhis & Co. 1920. 
Price, $5.00. Review will follow. 





HUMOR OF THE LAW. 


“Rastus, what’s an alibi?” 

“Dat’s provin’ dat you wuz at prayer meet- 
in’ what you wasn’t in order to show dat you 
wasn’t at the crap game whar you wuz.”’—Le- 
high Burr. 





“Why can’t you give this man a job in the 
building department? He knows all about 
building.” 

“There’s the rub. He’d make all the other 
political appointments look small.” 





Corporation Magnate. What state do you 
think is the worst one for us in the matter of 
adverse legislation? 

Astute Lawyer. The state of suspense.—Bal- 
timore American. 





John Tyler says he was in town lately to 
see a lawyer about his rights in a line fence. 
He saw this motto hanging over the lawyer’s 
desk: “God bless the man who sues my cli- 
ent.” Then John passed the time of day with 
the lawyer and didn’t consult him. 





The Governor of Kentucky tells some in- 
teresting stories of his experiences as a law- 
yer. “During one of my trials of a case when 
I was United States District Attorney,” he said, 
“the even proceedings were suddenly inter- 
rupted by Judge John Patten, who rose up 
from the bench and pointing a long finger to- 
ward the rear of the court room, exclaimed: 
‘Mr. Sheriff, you see John Burroughs a-comin’ 
into this court room. Don’t let him light, I 
say; don’t let him light. Take him out.’ 

“The Judge did not reseat himself until a 
long mountaineer had been removed. Then re 
suming the bench, he turned to me and said: 

“*Mr. Morrow, you may think it passin’ 
strange that I won't let a free-born American 
citizen come into an open court of justice. 
But I have good and sufficient reasons. 

““Do you know that, when I were a candi- 
date for this office, that that thar John Bur- 
roughs went from one end of the creek tuther, 
a-publicly oratin’ that he could order from 
Sears, Roebuck & Co. and get delivered in good 
condition across the mountains, a better Cir- 
cuit Judge than me? 

““T said then that he never could light in 
a court room of mine. He ain’t lit yet and he 
ain’t goin’ to.” ’—Post-Dispatch. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Couris of Last Resort and of the Federal 
Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Accord and Satisfaction—Satisfaction.—A 


mere accord without satisfaction is unenforce- 
able, and an accord with tender of satisfaction 
unaccepted is of like quality, and an executory 
agreement for accord of a pending action with- 
out satisfaction made under it does not bar the 
prosecution of the action, and tender of per- 
formance is insufficient for that purpose.—Moers 
v. Moers, N. Y., 128 N. E. 202. 


2. Adoption—Education of Child.—The par- 
ent’s sacrifice in giving up the child to those 
who promise to adopt it, and the supsequent 
society, companionship, and filial obedience of 
the child, constitute the consideration for a 
parol contract of adoption.—Tuttle v. Winchell, 
Neb., 178 N. W. 755. 


3. Adverse Possession— Color of Title.— 
Where the statute requires adverse possession 
to be “under color of title,” some writing which 
purports to give title to the premises is essen- 
tial to give title to an adverse occupant, and 
oral transactions, however effective they may 
be as between the parties, do not contribute 
color of title; neither does actual adverse pos- 
session.—Sandoval vy. Perez, N. M., 191 Pac. 467. 


4.——Color of Title-—Color of title will ex- 
tend a railroad’s actual possession of its road- 
bed to the boundaries of its right-of-way as 
described.—Sadler v. Alabama Great Southern 
R. Co., Ala., 85 So. 380. 





5. Army and Navy—Martialt Law.—Military 
is distinct from martial law, in that it applies 
only to persons in the military or naval service 
of the government; whereas, martial law, when 
once established, applies alike to citizens and 
soldiers.—United States v. McDonald, U. S. D. 
C., 265 Fed. 754. ‘ 


6. Assault and Battery — Assault.—An “as- 
sault’ is an attempt, which, if consummated, 
would result in a battery.—-Anderson y. Craw- 
ferd, U. S.C. C. A., 265 Fed. 504. 


7. Attorney and Client—Disbarment.—An at- 
torney is subject to disbarmen: for publishing 
in his home town newspaper bombastic articles 
eulogistic and laudatory of himself and his pro- 
fessional achievements and derogatory of other 
attorneys.—In re Morrison, S. D., 178 N. W. 732. 

8 Bankruptey—Preference.—If one indebted 
to a bank on a note makes.deposits in the due 
course of business, without intent to give it 
an opportunity to secure a preference, and the 
note is due, the bank has a banker’s lien on the 
deposit, and may enforce it by set-off, though 
it knows the depositor is insolvent and contem- 
plates bankruptcy proceedings, and the set-off 
may be made before or after such proceedings 
are instituted, and the fact that it takes the 
form of a payment by check drawn against the 
deposit is immaterial.—In re Cross, U. S. D. C., 
265 Fed. 769. 

9,——-Preference.—If a payment was made un- 
der circumstances constituting it a preference 
within the meaning of the Bankruptcy Law, 
the money so paid, at the election of the trus- 
tee to avoid the payment, ex aequo et bono, be- 
longs to the trustee as a part of the bank- 
rupt’s estate for equal distribution among his 
creditors, and an action for money had and 
received affords an adequate and complete rem- 
edy for its recovery.—Peoples Bank vy. McAleer, 
Ala., 85 So. 413. 

10. Preference.—Where sale of a com- 
pany’s property to defendant, its crealtor, by 
its president, was within four months prior to 
petition in bankruptcy against the company, 
and amounted to a preference under Bank- 
ruptey Act, § 60 (U. S. Comp. St. § 9644), the 
company’s trustee can recover from defendant 
such property or its value.—Bronaugh v. Evans, 
Ala., 85 So. 556. 

11. Banks and Banking—Special Damages.— 
Special damages to the depositor from a bank’s 
failure or refusal to pay a check when there 
are funds on deposit must be alleged and proved 
te be recoverable, unless the depositor is a 
merchant or trader, injury to whose credit may 
be presumed.—First Nat'l Bank v. Stewart, Ala., 
85 So. 529. 

12. Bills and Notes—Estoppel.—One giving a 
note as “live paper’ to make an appearance of 
assets so as to deceve the bank examiner is 
estopped, on the insolvency of the bank, to al- 
lege want of consideration.—Moore y. Kildall, 
Wash., 191 Pac. 394. 

13. Carriers of Live Steck—Time Tables.— 
Shippers must take notice of the railway time 
schedules in force at the time of the shipment, 
and a carrier who transports and delivers in 
accordance with such schedules cannot be 
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charged with negligence on account of delays 

shown thereon, in the absence of a special con- 

tract to make an earlier delivery.—Janesville 

Live Stock & Shipping Co. v. Hines, Director 
v7 


General, Minn., 178 N. V 741 


14. Carriers of Passengers—Public Policy.— 
Though a city is without legislative power to 
contract with reference to street railroad fares, 
the street railroad company cannot, while claim- 
ing the benefits under the franchise, avoid a 
stipulation therein fixing the fare, which is not 
violative of any law or contrary to any public 
policy.—Meridian Light & Ry. Co. v. City of 
Meridian, U. S. D. C., 265 Fed. 765. 


15. Cemeteries—Invitee—A cemetery asso- 
ciation owes to a person lawfully upon the 
premises the duty to have such parts thereof 
as are used for travel in a reasonably safe 
condition.—Stewart v. Woodmere Cemetery 
Ass’n, Mich., 178 N. W. 654. 


16. Chattel Mortgages—Description.—A chat- 
tel mortgage is not void for want of a more 
definite description, which describes the prop- 
erty covered as all the personalty of every kind 
owned by the mortgagor, and shows that it is in 
his possession and in a certain county.—Emick, 
v. Swafford, Kan., 191 Pac. 490. 


17. Contracts — Illegal Consideration.—An 
agreement resting in any part on an illegal 
consideration is of no binding force.—Eastman 
ge ag v. Vermont Marble Co., Mass., 128 
N. E. 177. 


18. Rescission.—Where rescission or a con- 
tract is not by mutual consent, a party there- 
to, who is not himself in default and who elects 
to rescind, must, in order to effect rescission, 
give notice to the opposite party of his in- 
tention to rescind with reasonable time there- 
after within which to comply with the con- 
tract.—Felt v. Morse, Fla., 85 So. 656. 

19. Restraint of Trade—Agreement by 
seller of barber shop not to engage in the 
barber shop business in competition with buy- 
er in certain town held not vold as in restraint 


—e— v. Townson, Ala., 85 So. 


20. Corporations—Consideration.—Agreement 
between stockholders as to how proceeds of sale 
of assets of corporation were to be divided held 
based on a good consideration, their mutual 
agreement settling their mutual interests being 
sufficient.—Meierhoffer v. Kennedy, Mo., 223 S. 
W. 624. ) 

21. Consideration.—The surrender of plain- 
tiff’s rights under a former contract whereby 
he was to be allowed to acquire shares of 
stock in a corporation. the shares to be paid 
for in dividends, is sufficient consideration for 
a contract whereby defendant was to sell the 
stock and account to plaintiff for the shares 
in which he had an interest.—McCormick v. Bad- 
ham, Ala., 85 So. 401. 


22. Directors.—Directors are not trustees 
in the true sense of the term, but are the man- 
aging agents of the corporation, and as such 
sustain a fiduciary relation both to it and to 
the stockholders collectively, and if they wrong- 
fully deal with or appropriate money or funds 
of the corporation they may be charged as 
trustees with respect to such property the same 
as any other agent or person who sustains a 
fiduciary relation to his principal.—Jones Min. 
os v. Cardiff Min. & Mill. Co., Utah, 191 Pac. 
426. 

23. Dissolution.—A corporation cannot be 
dissolved on agreement of two-thirds in value 
of its stock, unless such two-thirds of the stock- 
holders determine to dissolve in good faith for 
the benefit of all corporators.—In re Doe Run 
Lead Co., Mo., 223 S. W. 600. 

24. Foreign Corporations.—Where the ac- 
tion is against a foreign corporation having 
resident stockholders alleged to be liable for 
unpaid stock subscriptions, a receiver may be 
appointed without first establishing the exist- 
ence of assets within the state.—Parten v. South- 
ern Colonization Co., Minn., 178 N. W. 744. 

25. Option.—A contract whereby an owner 
of mining stock. in consideration of $10 and 





other considerations, agreed to sell it to the 
other party, or any person such party might 
demand, on or before a specified date, was not 
a mere offer or authorization to sell, subject 
to withdrawal or rejection prior to formal ac- 
ceptance, but was the grant of an irrevocable 
and exclusive option, conveying to the optionee 
a vested and valuable property right, which he 
was entitled to retain and enjoy during the 
period of the option.—Baker v. Mulrooney, U. S. 
Cc. C. A., 265 Fed. 529. 


26. Pleadings.—A bondholder secured by 
mortgage to a trustee cannot maintain a suit 
against another corporation for causing de- 
preciation of the mortgaged property, unless 
it is alleged and shown that the trustee has neg- 
lected and refused to act.—Allen v. Philadelphia 
Co., U. S. D. C., 265 Fed. 807. 


27. Promoter.—Generally persons dealing 
with promoters of a corporation to be there- 
after formed are allowed the double security of 
the promoters and the corporation when it 
comes into being; but where the contract was 
made solely on behalf of, and the credit was 
extended solely to, a corporation in the proc- 
ess of formation, and which shortly thereafter 
procured its charter, the rule does not apply. 
—Carle v. Corhan, Va., 103 S. E. 699. 


28. Covenants—Building Restrictions.—A re- 
striction on a lot, providing that anv house 
erected should be at least two full stories, and 
not more than two and one-half stories in 
height, with at least 18-foot studding, was not 
violated by a house 64x40 feet on the ground, 
while the second story was only 37x16 feet; 
the words “two full stories” having reference 
to space between joists, not that between stud- 
ding, and it being immaterial there was no 18- 
foot studding in outer walls.—Palmer Woods Co. 
v. Nelson, Mich., 178 N. W. 724. 


29. Criminal Law—Former Acquittal.—Con- 
viction of defendant of crime of hypothecating 
securities was acquittal of crime of embezzle- 
ment, with which he was charged in another 
count.—People v. Atwater, N. Y., 128 N. E. 196. 


30. Photographs.—A photograph of the 
body of a man alleged to have been murdered is 
not “too remote” because made at or after an 
autopsy to determine the cause of death, so 
long as it purports to show aspects of the body 
that are relevant to the case.-—State v. Fiore, N. 
J.. 110 Atl. 909. 


31. Separate Counts.—Where defendant was 
convicted under separate statutes by general 
verdict, information charging two offenses in 
separate counts, both of asault with intent to 
maim or disfigure and of aggravated assault 
with a deadly weapon, offenses being alterna- 
tive aspects of a single transaction, the court 
properly imposed a single penalty appropriate 
to conviction on either count.—State v. Costa, 
Conn., 110 Atl. 875. 


32. Damages — Aggravation.—Where _ street 
ear passenger’s hip was injured by negligence 
of street car company, but not Broxen, and when 
she had partially recovered, and while packing, 
her suit case fell against her and knocked her 
to the floor, so that her hip was broken, if 
the second injury was the result of the in- 
juries she received in the original accident, and 
her negligence did not contribute to it, she 
could recover all her damages. both from the 
first and the second injury, from the street 
railway; the probability of such aggravation of 
the injurv being a natural result of the original 
injury.—Stahl v. Southern Michigan Ry. Co., 
Mich., 178 N. W. 710. 


33. Death—Damages.—Under Code Civ. Proc., 
§ 1904, in computing damages suffered by widow 
and infant child from the death of the hus- 
band and father, the sentiments and loss of so- 
ciety cannot be considered, and the damage 
must be restricted to pecuniary loss, save that 
the child’s loss of parental care and guidance 
may be considered.—Lewis v. State, N. Y., 183 
N. Y. S. 653. 


34. Dedication—Plat—Where owner platted 
land surrounding certain tract, which it desig- 
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nated as a “park,” the sale of lots with refer- 
ence to the plat effected a dedication to the city 
of such tract as a public park.—City of Flor- 
ence v. Florence Land & Lumber Co., Ala., 85 
So. 516. 


35. Deeds — Condition Subsequent.—Condi- 
tions subsequent, tending to destroy estates, are 
not favored in law, and must have been created 
by express terms or clear implication, to work 
a forfeiture of the title; but where it is the 
clearly expressed intention of the parties to 
ereate an estate upon a condition subsequent, 
the courts must give effect to such intention. 
—Pence v. Tidewater Townsite Corporation, Va., 
103 S. E. 694. 


36.——-Delivery.—Delivery of a deed will be 
presumed from the recording thereof, in the 
absence of evidence to the contrary.—Sprunger 
v. Ensley, Mich., 178 N. W. 714. 


37. Delivery.—Delivery of a deed is essen- 
tial to the passing of the title to the property 
intended to be conveyed to the grantee.—Pratt 
v. Carns, Fla., 85 So. 681. 


38.——Love and Affection.—Love and affec- 
tion is a good consideration for deed to gran- 
tor’s parent, if the transaction is thoroughly un- 
derstood and is voluntary.—Shackleford | v. 
Shackleford, Ark., 223 S. W. 561 


39. Dower—Inchoate Dower.—The wife’s in- 
choate right of dower, while it does not rise to 
the dignity of an estate in land, is a valuable 
right, having some of the incidents of property, 
and may not be defeated by the act of the hus- 
band without the assent and concurrence of the 
wife.—O’Steen v. O’Steen, Ala., 85 So. 647. 


40. Equity—Bill 
the Supreme Court, adjudging a patent valid 
and infringed, will not lay the ground for a 
bill of review of a prior decree of a District 
Court adjudging the patent invalid.—Grier 
Bros. v. Baldwin, U. S. C. C. 265 Fed. 481. 


41.——Equal Equity.—Where there is equal 
equity, the law must prevail.—Thompson v. 
Union Bank & Trust Co., Ala., 85 So. 388. 

42. Estoppel — Promoter.—Where a deed to 
promoters of a corporation was given to one 
of them, and, if improperly suppressed, was so 
suppressed by him, and he was a stockholder, 
president, active promoter, and manager of cor- 
poration, after some years he could not re- 
pudiate his conduct, and claim interest against 
subsequent alienees relying on the record title, 
and his heirs at law would have no better right 
than he would if living.—Johnson v. Powhatan 
Mining Co., Va. 103 S. E. 703. 

43. Evidence — Judicial Notice.—The court 
takes judicial notice of common use of traffic 
guideposts or silent policemen at’ city street 
intersections, and that they do serve and pro- 
mote obedience to the law.—Aaronson y. City of 
New Haven, Conn., 110 Atl. 872. 

44.—Judicial Notice—The rule that federal 
courts take judicial notice of state statutes 
means that the federal court will apply the 
statute, without formal proof of its existence 
and contents, and does not mean that the court 
must know and apply at all times every stat- 
ute of the state, without having the existence 
and contents of the statute brought to its at- 
tention at the proper time.—Great American 
Ins. Co. v. Glenwood Irr. Co., U. S. C. C. A., 265 
Fed. 594. ‘ 

45. Homicide — Indirect Cause.—One who 
mixed paris green with water and placed it 
within reach of his wife to enable her to end 
her suffering by ending her life was guilty of 
“murder by means of poison” within the mean- 
ing of Comp. Laws 1915, § 15192, even though 
she requested him to do so.—People v. Roberts, 
Micn., 178 N. W. 690. 


40. Indians—Jurisdiction.—The Indian title to 
lanc is extinguished when the United States 
has made a grant of the title and right of pos- 
session, either expressly or as the necessary 
result of the statute. so that the jurisdiction 
of the state is complete.—Townsend v. United 
States, U. S.C. C. A., 265 Fed. 519. 


of Review.—A decision of 





47. Indictment and Information—Date of Of- 
fense.—On a trial under the Espionage Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
10212a-10212h), the precise date alleged is not 
material, so long as it is shown that the of- 
fense was committed before the finding of the 
indictment and within the period of limitations. 
Bold v. United States, U. S. C. C. A., 265 Fed. 


18. Judgment — Evidence.—A judgment in 
another action cannot be admitted, save for or 
against parties or privies to it; it being re- 
ceived on the principle of estoppel, to which 
it is essential that it should be mutual.—St. 
John v. Fowler, N. Y., 128 N. E. 199. 


49. Foreign Judgment.—Foreign judg- 
ments will be given no greater effect here than 
the foreign country gives to like judgments of 
our courts.—Traders’ Trust Co. v. Davidson, 
Minn., 178 N. W. 735. 


50. Landlord and Tenant — Damages.—The 
measure of damages to a lessee, who is ousted 
on foreclosure of mortgage on the premises, is 
the value of the use of the premises for the re- 
mainder of the term, less the rents reserved; 
the right of the lessee to a surplus fund re- 
maining after sale on foreclosure and payment 
of the mortgage debt being paramount to the 
right of the owner of the equity of redemption. 
ey v. Modern Holding Co., N. Y., 183 N. Y¥. 

. 639. 


51. Libel and Slander—Candidate.—The per- 
sonal character and official fitness of an appli- 
cant for appointment as a postmaster were legi- 
timate subjects of comment within the con- 
fines of truth.—Epps v. Duckett, Mo. 223 S. W. 


572. 


52. Limitation of Actions—Accrual of Action. 
—Where the county entered on land, built a 
road thereon, and continues in possession for 
more than six years after its first trespass, -the 
landowner may maintain an action of trespass 
notwithstanding the running of the statutory 
period, for such action depends not only on the 
original entry but the subsequent continued 
possession.—Morey v. Essex County. N. J.. 
Atl. 905. 

53.———Chattel Mortgage.—The collection of 
the promissory note sued upon was barred by 
the statute of limitations. The chattel mort- 
gage given as collateral therewith was there- 
after foreclosed, and the amount realized was 
applied by the creditor on the note, without the 
mortgagor’s consent. Held, that the statute 
having barred the collection of the note, the 
maker’s right of protection from liability there- 
on became thereby vested, and that the obliga- 
tion could not be revived without his consent. 
—P. Ballantine & Sons v. Macken, N. J., 110 
Atl. 911. 


54. -Surety.—The statute of limitations com- 
mences to run in favor of a surety or guarantor 
from the time he is liable to suit.—Russell v. 
Garrett, Ala., 85 So. 420. 

55. Master and Servant — Hours of Service 
Act.—The mere keeping open of a railroad sta- 
tion after 6 p. m. does not bring it within the 
%-hour class under Hours of Service Act, § 2 
(Comp. St. § 8678).—United States y. Boston & 
M. R. R., U. S. D. C., 265 Fed. 800 . 


56. Mortgages — Note—A mortgage of real 
estate is regarded as an accessory to the debt 
secured by the mortgage, and the assignment 
of the debt ipso facto carries with it the mort- 
gage security.—Evins y. Gainesville Nat’l Bank, 
Fla., 85 So. 659. 

57.———-Tax Affidavits.—Omission or informal- 
ity of tax affidavits by mortgagee and assignee 
upon the recordation of mortgages in 1905, un- 
der Code, art. 21, §§ 32, 33, 35, and article 81, 
§ 190, was cured by curative act, where no rights 
of purchasers or creditors would be affected 
thereby.—Tolson v. Weldy, Md., 110 Atl. 881. 


58. Municipal Corporations—Incidental Pur- 
pose.—A municipality in its discretion may au- 
thorize its property to be used incidentally for 
a purpose other than that for which it is pri- 
marily purchased or constructed, if the use for 








CENTRAL LAW JOURNAL 


No. 15 











incidental purposes does not interfere with the 
use for the primary purpose.—Page v. Town af 
Gallup, N. M., 191 Pac. 460. 


59.——Indebtedness.—If the 3 per cent limit 
of a city’s indebtedness was exceeded in pur- 
chasing a water system, the revenues from the 
system are set apart to the discharge of the 
original indebtedness only to the extent they 
are necessary; any excess being subject to dis- 
position by the city council as other public rev- 
enues of the city—Edwards y. City of Helena 
Mont., 191 Pac. 387. 


60. New Trial—Remittitur.—The trial court 
has the power to authorize a permissive re- 
mittitur and to enter judgment for the bal- 
ance, and this although the amount remaining 
is not capable of definite computation from the 
evidence.—Henderson v. Dreyfus, N. M., 191 Pac. 


61.——Restriction on Appeal.—In an action 
to recover the value of ore extracted from plain- 
tiff’s extra-lateral vein, where the jury, upon 
evidence ,and instructions to which ne excep- 
tion was saved, found for the plaintiff but ren- 
dered a verdict uncertain as to the damages, it 
was proper for the trial court, in granting a 
new trial, to limit it to the issue of damages 
alone.—Twenty-One Mining Co. v. Original Six- 
teen to One Mine, U. S. C. C. A., 265 Fed. 469. 


62. Partnership—Creditor.—A creditor of a 
firm, save as to individual creditors of a mem- 
ber, is not required to resort to firm assets be- 
fore looking to the individual property of re- 
spective members.—Cleckler vy. First Nat'l Bank, 
Ala., 85 So. 484. 


63. ipation.—Where defendant 
makes no rival claim to priority of invention, 
but relies on the statutory defense of anticipa- 
tion, the patentee may show, if he can, the fact 
of his prior invention by drawings, sketches, 
models, 
v. Otis Motor Sales Co., U. S. D 


64. Pioneer Invention.—Claims for im- 
provement in wireless apparatus, onsisting 
chiefly of means for securing electrical reson- 
ance between the circuits in both the receiving 
and transmitting sets, is not, in view of the 
prior patents of the same inventor and dis- 
closures by him and others, entitled to broad 
construction and a wide range of equivalents 
as a pioneer invention.—Marconi Wireless Tele- 
graph Co. of America v. Kilbourne & Clark 
Mfg. Co., U. S. C. C. A., 265 Fed. 644. 

65.——Profits——The rule that an accounting 
of profits and damages resulting from infringe- 
ment releases the infringing device in the hands 
of the users does not apply where the sales 
for which the damages were recovered were to 
dealers, so that the damages would not in- 
clude a patentee’s right to profits arising from 
resale by the dealers—Wilson y. Union Tool 
Co., U. S. C. C. A. 265 Fed. 669. FS 


66. Perpetuities— Vested Estates.—The rule 
against perpetuities applies only to the crea- 
tion of estates in the future, and does not af- 
fect vested estates——Singhi v. Dean, Me., 110 
Atl. 865. 


67. Principal and Agent—Holding Out.—An 
implied agency may be established from words 
or conduct of the parties and circumstances of 
the particular case, and, while it is more read- 
ily inferable from a series of transactions, it 
may be implied from a single transaction.— 
Mounts v. Boardman Co., Okla., 191 Pac. 362. 

68.——Liability of Both—A party, whether 
acting for himself or another, is liable in dam- 
ages for his own fraud, and the fact that the 
principal is also liable does not relieve an 
agent from liability for fraud.—Lasman v. Con- 
nell, Wash., 191 Pac. 409. 


69. Profits by Agent.—Profits made and ad- 
vantage gained by an agent in the execution 
of agency belong to the principal, even though 
not the result of a violation of agent’s duty to 
principal.—Michigan Crown Fender Co. v. Welch, 








C., 265 Fed. 675. 











Mich., 178 N. W. 684. 
70. Ratification.—Ratification by principal 





of acts of an agent implies that the principal 








had knowledge of the facts and acquiesced in 
them. —Interstate Chemical Co. v. James Leo Co., 
J., 110 Atl. 903. 


71. Reeeivers—Certificates of Indebtedness.— 
Where a receiver was appointed for a railroad 
company on a bill alleging its inability to meet 
its obligations, which was admitted by the an- 
swer, an intervener, who came in four years af- 
terward, held to have no standing to challenge 
the jurisdiction of the court to appoint the re- 
ceiver or to authorize him to issue certificates 
of indebtedness. —Pillinger v. Beaty, U. S. C. C. 
A., 265 Fed. 551. 











72. Removal of Causes—Foreign Corporation. 
—Under the constitution and statutes of Ala- 
bama, as construed by its Supreme Court, the 
courts of the state are without jurisdiction of 
a suit against a foreign corporation on a cause 
ot action which arose outside the state, and a 
federal court acquires no jurisdiction by re- 
moval.—Earles v. Germain Co., U. S. D. C., 265 
Fed. 718. 


73. Sales—-Estoppel.—A buyer can waive the 
right to part of the goods, for which he con- 
tracted, even though he had acquired title, 
with the acquiescence of the seller, or he may 
be estopped by his conduct to assert title— 
Worcester Post Co. v. W. H. Parsons Co., U. S. 
Cc. C. A., 265 Bed. 591. 


74. Inspection.—Where saie of canvas was 
made on 30 days’ credit, duty was on buyer be- 
fore expiration of credit period to inspect to 
see whether roll corresponded with sample, and, 
buyer having kept canvas in possession from 
November 8th to January 25th before inspect- 
ing, meanwhile asking for an extension of time 
for payment, it accepted canvas by its delay, 
though canvas was not up to sample.—Carman 
Distributing Co. v. Cascade Laundry Co., Wash., 
191 Pac. 392. 

75. Street Railroads—Highway.—Street rail- 
way companies have no such proprietary inter- 
est in that portion of the streets upon which 
their tracks are laid as limits the right of the 
general public also to use the same territory as 
a part of the public highway.—Oakes v. Omaha 
& C. B. St. Ry. Co., Neb., 178 N. W. 758. 


76. Subrogation — Defined.—‘‘Subrogation” is 
a mode which equity adopts to compel the ulti- 
mate discharge of a debt by him who in equity 
and good conscience ought to pay it, and is not 
dependent on privity or contractual relations. 
—Dothan Gro. Co. v. Dowling, Ala., 85 So. 498. 


77. Taxation—Intangible Property.—A state 
may tax that portion of a corporation’s intang- 
ible property which is capital doing business 
within the state-—Mexican Petroleum Corpora- 
tion v. Bliss, R. L, 110 Atl. 867. 

78. Trade-Marks and Trade-Names — Unfair 
Competition.—Defendant held chargeable with 
unfair competition in the dressing of pepper- 
sauce made and sold by him, in copying on the 
labels reading matter from complainant’s la- 
bels, and in making the bottles, labels and car- 
tons so similar to complainant’s, which have 
been long in the market, as to be likely to, and 
apparently intended to, deceive ordinary pur- 
chasers.—MclIlhenny Co. vy. Bulliard, U. S. D. C., 
265 Fed. 705. 

79. Usury—Pleading.—Right to plead usury 
is a personal defense to the debtor mortgagor, 
and not available to his grantee, who has as- 
sumed the mortgage debt.—Bowdoin y. T. S. 
Faulk & Co., Ala., 85 So. 503. 

80. Vendor and Purchaser—Consideration.— 
Where the parties were capable of contracting, 
memorandum written by vendor, showing sub- 
ject matter, consideration, mutual covenants, 
and all essentials of .a complete executory con- 
tract on the part of vendor to sell and of »ur- 
chaser to buy option on vendor's lands, if pur- 
chaser decided to take them, was sufficicnt.— 
Wilson v. Spry, Ark., 223 S. W. 564. 

81. Waters and Water Courses—Servien Own- 
er.—Servient owners must suffer the conse 
quences of the unrestrained flow of driinage 
onto their lands from those of dominant own 
ers.—McMurry v. Kansas City, Mo., 223 3 W 
615. 
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